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Copyright Protection 
for Software in the 

Netherlands: 
the Status Quo 

copyright protection for computer programs 
has arisen. Critics pointed out thata computer 
program is determined to a very large extent by 
technical (is functional] requirements, which 
should have at least some consequences both 
for the copyrightabiliy of computer programs 
and for the scope of the protection granted. 
They therefore took the position that copyright 
as such is therefore not the comet vehicle to 
protect computer programs. Instead of wpy- 
right, they advocated the applicability of a sui 
genens prateclon provided by statute, or 

by Dick Van Errgelen through the appl~catlon by the courts of a 
rnisappropr~at~on doctrine under the principles 

In this article the current protectability of computer programs under copyright 
law wil l  be examined, particularly in the light of the presumed non-patentability 
of software In the Netherlands. 
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In l~ne with ~nternatronal developments, copy- 
right protect~on of computer programs became 
a topic in the Netherlands after the pat~tntab~l- 
ity of computer programs was denied by the 
Netherlands Parent Office in ~ ts  Tefephone 
Exchange decrsion of 1970. Relatively soon 
thereafter, the first publications appeared in 
which it was maintained that computer pro- 
grams may mnstitute a'work" w~thin the scope 
of the Netherlands Copyright Act of 191 2. 

The discussians that followed focused for 
the most pan on the question whether a com- 
puter program could meet the "anginal~ry" 
requ~rement. Whether computer programs 
could be deemed to be a work of "l~terature, 
science or art" was nor so much an issue In 
these disputes. This was due to rhe general 
consensus amongst copyrrght experls that 
discuss~ons about the "art ~ssue" should be 
avoided, because courts should - as far as 
possible - refrain from acting as "art cr~t~c$". 

of unfa~r cempetitlon law. In th~s regardlt 1s of 
~mportance to note that some courts avoided 
the copyright Issue by grant~ng protection under 
unfair competition law rnstead of copyright in 
several cases of plracy 

It should also be noted that the Netherlands 
Patent Ofllce reversed its posltlon coocernlng 
the patentab~lity of sofiware related inventrons 
in 1983. Bear~ng ~n mind that the dtscussrons 
about the copyr~ght protectab~lity of cDmpvter 
programs are inspired to a large exknt by the 
fact that computer programs could not be 
patented, th~s change of polecy of the Patent 

Inspired by this doctrine, legal schoiarswere 
also inclln~d to take the position that the cnte- 
rla that have to be applied to evaluate whether 
a work meets the or~y~nallty requirements 
should be lrrnlted to the "statist~cal test" of 
whether ~t 1s unl~kely that two persons, faced 
w~th the same task, w~ll create the same work. 
If such a result is unl~kely, the result of such 
labour should be deemed to be "original" and 
therefore to const~tute a work protected by 
copyr~ght G~ven this broad perspective of 
what may constltutc acopyright-protectedwork, 
~t wrll nat come as n surprkse to the reader that 
the general vrcw was that computer programs 
couldbeprotectedby copyright In the l~ghtof 
this consensus amongst legal scholars. Neth- 
erlands Courts also granted copyright protec- 
tion to computer programs In a number ot 
cases 

During the last couple ol years, however, 
some cr~ticism of this broad application of 

by intellectual property rights. With regard ta 
computer programs the committee advised 
that computer programs should be induded in 
the list of examples of works set forth in Arl~cle 
10(1) of the Netherlands Copyrrght Act The 
reason for this proposal was that the mention 
of computer programs in the list nf copyright- 
protected works should put an end to possible 
disputes about the copyright-protection of 
computer programs as such. The Committee 
also ind~wted, however, that it was of the 
opinion that there was no speciflc need for 
such an amendment of the Act, in view of the 
existing case law of the Netherlands courts. 

In 1987 the Netherlands Government intro- 
duced a Bill into parliament to amend the 
Copyright Act of 1912. This 8111 contained a 
number of proposals for amendments of the 
Copyright Act: these were intended to facili- 
tate the position of copyright owners against 
plrates. in line with the proposals of the Gom- 
mittee. One of the Government proposals was 
to introduce computer programs in the list of 
examples of copyright-prarectable works of 
Article IQ of the Act. Thrs suggestion was 
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- Off~ce - as well as of the European Patent 
- - ' i  Office in thls respect- also seems to justify a 
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more reserved position concemlng the copy- 
right-protectatrll~Iy of computer programs. 

Legislative activity 

In 1984 a Governmental Commrttee issued a 
I + _ , ,  -c<..-+ 4:- 1 , report containing a number of fecommenda- 

- - . - + -.>L- C . - - - ' -1 
tions for combating piracy of works protected 
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as a general rule, not intended to appeal to 
aesthetic senses; they are only meant to make 
a machine perform specific functions. 

The opponents of the doctrine that original- 
ity is the sole requirement for copyright protec- 
tion indicate that copyright protection should 
not cover technical matters as such. It is for 
that reason that the Copyright Act refers - in 
line with the Berne Convention and the Univer- 
sal Copyright Convention - to "works of litera- 
ture, science and art" in order to distinguish 
such works from technical objects, which are 
in the domain of patent law. The opponents of 
the copyright protection of computer programs 
also indicate that copyright as such does not 
seem to be a glove that truly fits the needs and 
the possibilities of computer programs. For in- 
stance, the long periodof protection, as well as 
the relatively distinct rBle of moral rights to- 
gether with the strong position of the individual 
authors, does not seem truly applicable to 
computer programs. In this regard, it may also 
be of relevance that computer program li- 
cences as such do not so much relate to 
publications of the work but focus instead 
mainly on the right to use the program. Such 
a right to use a work, nonexistent in copyright 
law, is however one of the pillars of patent law. 

It should be noted that those who take the 
position that a computer program should be a 
copyright-protected work seem to be inspired 

... it may 
also be of 

relevance that 
computer program 

licences as such do 
not so much relate to 

publications of the work 
but focus instead mainly 

on the right to use 
the program ... 

to a large extent by pragmatic arguments. In 
view of the earlier decisions of the Netherlands 
Patent Office, patent law did not seem to be a 
"safe harbour" for the software industry. 
Copyright, however, does seem to provide 
such a harbour, since a copyright is easily 
established without any formalities being re- 
quired. 

If one wants to exclude computer programs 
from copyright protection, it seems that such 
can only be done by applying an additional 
"aesthetic test". That copyright should be 
limited to "works of literature, science or art" 
and that, therefore, an additional 'aesthetic 
test" has to be applied in some cases seems to 
be supported by the decision of the Benelux 
Court of Justice of 22 May 1987 in Screen- 
oprints v Citrogn. In that decision the court 
addressed a number of issues related to the 
coexistence of copyright and industrial design 
rights, as provided for by the Benelux Indus- 
trial Designs Act, pursuant to a question sub- 
mined to that Court by the Netherlands Su- 
preme Court. The Benelux Court indicated 
that, as a general rule, originality as such is 
sufficient to constitute a work protected by 
copyright. In view of the circumstance that 
industrial designs - objects of a two or three 
dimensional character - by their very nature 
have the capacity to appeal to the aesthetic 
senses, such ageneral rule does indeed seem 
justifiable for such works. The Benelux Court, 
however, also ruled - even though it was 
unnecessary for it to do so - that copyright 
should not be applicable to those features of a 
work which are original but are necessarily 
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determined by technical requirements. For 
this reason, the Benelux Court ruled that origi- 
nal works which do not constitute a "work of 
art" should be excluded from copyright protec- 
tion, even though they may meet the originality 
requirement. This decision of the Benelux 
Court of Justice does seem to indicate that an 
"aesthetic test" does indeed have to be applied 
under the Copyright Act if technical or function- 
ality requirements are involved. It therefore 
seems that this decision may be of crucial 
importance for determining the issue of the 
copyright protection of computer programs. 

In this regard it seems peculiar that the 
European Commission takes the position in its 
Proposal for a Directive that the only criterion 
which should be applied to determine the 
eligibility for protection is that of originality, that 
is, that the work has not been copied and that 
no other aesthetic test should be applied. This 
seems to illustrate that the Commission has in 
mind the model of Anglo-American copyright 
and does not seem to be fully aware of the 
circumstance that, under the Berne and Uni- 
versal Copyright Conventions, copyright is not 
a uniform matter. Given the decision of the 
Benelux Court of Justice on this issue, it also 
seems that the Commission might have to 
reconsider its position in this respect. 

"All writings" 

The Netherlands Copyright Act of 1912 does 
contain a list of examples of copyright-pro- 
tected works in Article lO(1). Paragraph 1 of 
that provision does refer to 'books, brochures. 
news magazines, periodicals and all other 
writings". The history of the Act learns that the 
phrase 'all other writings" was used by the 
legislature in 1912 in order to continue the 
protection that had previously been granted by 
the Netherlands Supreme Court in its deci- 
sions of 1892 and 1895 under the Copyright 
Act of 1881, in which the Supreme Court ruled 
that, because of the language of that Act, all 
writings were by their very nature protected by 
copyright, even if they lacked originality. 

Thegranting of copyrightto'all writings'has 
been almost unanimously criticized by legal 
scholars from 1912. The majority of them take 
the position that unoriginal works might be 
entitled to some sort of protection under the 
laws of unfair competition, but that granting of 
a copyright as provided for under the Copy- 
right Act of 1912 is not appropriate. The 
Netherlands Supreme Court finally settled the 
matter in three decisions, all of which con- 
cerned the publication in TV guides and news- 
papers of the compilation of the TV and radio 
programme listings by publishers which did 
not obtain them under an agreement with the 
public broadcasting organizations. 

In its decisions of 1953 and 1961, the Su- 
preme Court ruled that non-original writings 
were indeed protected by copyright as in- 
tended by the legislature in 191 2. In its deci- 
sion of 1965, however, the Supreme Court 
ruled that, since these writings are of a differ- 
ent nature from original works, such writings 
are not entitled to the benefit of all the provi- 
sions of the Copyright Act. The Supreme 
Court decided that the copyright protection 
granted to such works was limited to an exclu- 
sive right against the mere reproduction of 
such a writing, provided that it was meant for 
publication. In particular the scope of this 
copyright is much more limited, in that the 
rights owner cannot act against adaptations of 
the work except in the case of an only slightly 

Jh sorry, YOUC paetcy :S 
Car bo 'h-ocigifialt Haue 
yo o euer tho%ht d h c o ~ i %  
a compvter prograH.cNer ? 

altered version of the work. In addition, the 
Court ruled that other provisions of the Copy- 
right Act are only applicable to such writings to 
the extent which seems justified, taking into 
consideration the specific nature of such writ- 
ings. 

The exact scope of this specific copyright 
protection had to be further determined by the 
Courts on a case-by-case basis. 

The effect of this was that the Supreme 
Court in effect created a special sui generis 
copyright protection within the framework of 
the Copyright Act for non-original writings. 
This special copyright is not at all equal to the 
protection granted by the Copyright Act to an 
original work. The exact scope of this special 
regime is not yet clear, in the absence of 
further decisions (in particular from the Su- 
preme Court) after 1965. 

This special copyright for writings that do 
not have an original character bearing the 
personal stamp of the author seems to be 

based on the circumstance that these writings 
are the result of expenditure and labour. This 
illustrates that these non original writings like 
mere compilations of facts seems to be in line 
with the concept of copyright under Anglo- 
American law, where original is defined as the 
result of expenditure, labour of skill". 

Consensus 

There seems to be a consensus among those 
who dispute the current copyright protectabil- 
ity of computer programs, that computer pro- 
grams can - and should - benefit from this 
special copyright for 'all writings". Since the 
making of a computer program does require 
expenditure, labour andfor skill, the granting of 
this special protection to computer programs 
seems to be justified. In addition, it is argued 
that computer programs can benefit from the 
special protection granted to 'all writings" in 
view of the fact that a computer program is 
written matter in the form of the listings of a 
program, from which it follows that computer 
programs should be considered to be "writ- 
ings" as understood by the Act. 

The support for the position that computer 
programs at least constitute a non-original 
writing has been growing, in particular since it 
provides the possibility of developing a spe- 
cific copyright of which the scope of protection 
can be limited to the specific requirements of 
computer programs and the software industry. 
An additional advantageof thisapproach would 
be that the actual scope of this protection will 
have to be further investigated by the courts on 
a case-by-case basis without having to deal 
with a strict body of law provided by statute. 

In view of the foregoing it is obvious that it 
came as a surprise when the Minister of Jus- 
tice adopted the proposal to provide specifi- 
cally in the Copyright Act that computer pro- 
grams as such cannot constitute a "writing". 
While computer programs would nevertheless 
be mentioned in the list of examples of copy- 
right protectable works, it was feared - and not 
without reason - that this might result in a 
situation in which the Courts would deny the 
copyright protectability of most computer pro- 
grams and would also have to refrain (in view 
of an explicit provision in the Copyright Act) 
from granting the special copyright protection 
for writings. 

Taking into consideration that everybody 
agrees that a computer program is entitled to 
some form of protection similar to the protec- 
tion granted to "all writings", it is clear that the 
result of such an amendment of the Act could 
be disastrous. Therefore the decision of the 
Minister of Justice to withdraw all proposed 
amendments of the Copyright Act concerning 
computer programs seems to be a very wise 
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decision indeed, in part~cular since i t  has been 
clearly stated ihat this dectsion is not meant to 
affect the already-exist~ng case law in any way 
whatsoever. 

Misappropriation doctrine 

In its decision of 27 June 1986 In the case of 
Decca v Holland hrauhc, the Nelherlands 
Supreme Court ruled that it is possible to grant 
a quasi-intellectual property r~ght to an object 

If one wants tsfo 
exclude computer 

programs from copyright 
protection, it seems that 
such can only be done 

by applying an additional 
"aesthetic test" 

which is not protected by a statutory intellec- 
tual properly right, provided that such an ob- 
ject is of a similar nature to the subject matter 
of a statutorj intellectual property right. The 
Supreme Court indrcated that !his is Ihe mini- 
mum requirement which has to be met. 
However, the court ruled thatthecourts should 
use their powers with restraint. 

This Supreme Court decision does seem to 
enable the Netherlands courts to develop a 
misappropriatjon doctnne under which the 
results of "expendrture, labour andlor skill can 
be protected by exclusive rights against some 
specific forms of explo~lat~on thereof. Yhis 
approach also makes it passible for case law 
to develop and adjust itself to all kinds of new 
modern technological phenomena without the 
legislature being required ba come up w!tb 
Instant solut~ons. 

The exact scope of the Decca dec~sion, 
however, is at present unclear because of the 
decisions of the Supreme Court that followed 
it. In KNVB v NOS the Supreme Caurt ruled 
that the National Football Assocration and the 
various football teams could not benef~t from a 
quasi-intelleciual property right pertaining to 
football games so as to ban the broadcasting 
of reports of a march. In Staat v Den Oudon the 
court ruled that the typesett~ng and print~ng by 
the governmental prlnter of the tex! of a statute 
does not justify a protection against cornmer- 
cially distributing photocopies thereof by an- 
other publisher. Although the op~nions of the 
Supreme Court in these two cases do not 
provide much derail about the reasoning of the 
court, i t  is clearthat the courtwas ofthe opinton 

that the organizrng of a football match as well 
as Ihe typeselling and printing oi a statute do 
not qualify as efforts which justify a protection 
in the form ot a quasi-intellectual property 
r~ght. l t  is hard to follow t h ~ s  reasoning since 
both activities seem to represent the results of 

substantial expend1 ture, labour and skjll com- 
parable to leg) the expend~ture, labaur and 
skill that is protected in case of the non-original 
writings mentioned previously. 

The state of affairs became even more 
complicated after the Supreme Cour! ruled, in 
its most recent decision, that the work of Elvk 
Presley as a performing artist is ent~tled to 
protectlon agalnst unauthorized duplication of 
recordings by another record company. It 
seems that thn cifcurnstance that the Nether- 
lands government is in the process of ratifying 
the Rome and Geneva Convsnt~ons for the 
protectton of performers, producers af 
phonograms and broadcast~ng organ~zations 
d ~ d  have a crucial impact on the decision of the 
Supreme Court in th~s cass, in particular since 
these Convcnt~ons provide guidance regard- 
ing the scope of the protectlon that can be 
granted 

In view of the Dcccadecislon, i t  seems that 
under Netherlands law protectton can be 
granted against some forms of unauthorized 
cornmerc~al exploitation of at least certain 
results of "expend~ture, labour or skill". The 
exact scope of such a misappropriation dm- 
trlne, however, is at present unclear in view of 
the judgments of the Supreme Court in KNVB 
v NOS and Slaar v Den Ouden, where the 
court ruled that the achievements concerned 
did not qualrfy for such protection. Given !he 
Elvis Presleydecision, however, it seems that 
these aarl~er decisions may have been ex- 
amples of !he restraint that courts have ta 
apply when exercising their powers, as al- 
ready rndicated in the Decca decision Such 
restraint seems to be in place i f  there is no 
statutory protection which can be easily ap- 
pl~ed by analogy 

Computer programs do certainly qualify as 
results of "expcnd~ture, labour and skill" for 
which an intellectual property right IS justifled. 
Whether such a r~ght can already be granted 
by the couns and whether it w~ll eventually be 
coni~rmcd by the Supreme Court, is not com- 
pletely clear, given the background of the 
previous decision. Ceg~slative effortsas, how- 
ever, both on a nationa1 and an EEC level, do 
make IE llkely that the Supreme Court will 
eventually rule in favour of such profect~on for 
computer programs. 

Conclusions 

It IS obvious that computer programs do bene- 
f ~ t  from some sort of copyrjght protection under 

Netherlands law The actual manner in which 
such a copyright protect~on should be struc- 
tured, however, rernalns to be determined. At 
present there can st~ll be some doubt as to 
what extent such protection tan be granted by 
the courts under a misappropriation doctrine. 

Adequate copyright protection against piracy 
seems to be available by allowing computer 
programs to benefit from the special copyright 
pro!ection for "all writings'" whether original 
or not - under the Netherlands Copyright Act 

... the decision 
of the Minister of 

Justice to withdraw all 
proposed amendments of 
the Copyright Act concern- 

ing computer programs 
seems to be a very 

wise decision 

of 191 2. This will enable the courts to investi- 
gate further and develop this area of the law on 
a case-by-case basis and to respond to the 
needs and requirements of both the software 
industry and the general interests concerned. 
In addition rl will be relalively easy for the 
legislature to draft statutory provisions which 
sp~cifically address computer programs. The 
possibiltty of computer programs being pro- 
tected by a full copyright under the Nether- 
lands Copyright Act does seem to be limited. 
given that such protection seems to be re- 
shicted to aesthetic works. 

Accordingly, it seems most opportune for 
the legislature to d m d ~  that computer pro- 
grams are at least protectedas'Writings"under 
the Copyright Act and to concentrate on draft- 
ing additional statutory provisions to the extent 
required by EEC regulations or by the specific 
nature of computer programs. 

Q Dick C. J. A. van Engelen 19BS. The 
author is an artorney-at-law in Rmsrerdam 
wirh Stibbe. Blaisse & De Jong. 
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